N THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

KEVIN W DAVI S, )

Plaintiff, g

V. ; Civil Action No. 00-193-SLR
PRI SON HEALTH SERVI CES, MR g
FI' SH, DR. |VENS, DR. NI AZ )
MUHAMMED, and STANLEY TAYLOR, )

Def endant s. ;

MEMORANDUM ORDER
| NTRODUCTI ON

On March 20, 2000, plaintiff Kevin W Davis filed this
action agai nst defendants Prison Health Services (“PHS"), M.
Fish, Dr. lvens, Dr. N az Muhamed and Stanley Tayl or all eging
a civil rights violation under 42 U.S.C. 8 1983 in that
medi cal neglect violated his Eighth Amendnment right to be free
fromcruel and unusual punishment. (D. 1. 2 at 3) Currently
before the court are defendants’ notions to dism ss the
conplaint for failure to exhaust adm nistrative renmedi es and
for failure to state a claimpursuant to Rule 12(b)(6). (D.I.
21, 23) For the reasons stated bel ow, defendants’ notions to

di sm ss are granted.

1. BACKGROUND

Plaintiff is an inmate within the Del aware Departnent of



Correction, housed at the Miulti-Purpose Crimnal Justice
Facility (“MPCJF”) in WImngton, Delaware. (D.1. 22 at 1)
Plaintiff alleges that since his incarceration at MPCIF on
April 29, 1999 he has been under the care of PHS. (D.1. 2 at
3) Plaintiff further alleges that he notified PHS that he is
H.1.V. positive, that he was on nmedication prescribed by his
personal physician, and that he was tested every three nonths
to record the progress of his condition. (ld.) Plaintiff

states that he has “not been given some of [his] nmedication”
and when he has been given blood tests, he has not been
informed of the results. (1d.)

Plaintiff states that he did fill out and submt a
grievance form (ld. at 2) However, plaintiff states that as

of the time he filed this action, his grievance has not been

heard. (ld.)

I STANDARD OF REVI EW

I n anal yzing a notion to dism ss pursuant to Rule
12(b)(6), the court must accept as true all materi al
al l egations of the conplaint and it nust construe the

conplaint in favor of the plaintiff. See Trunp Hotels &

Casino Resorts, Inc. v. Mrage Resorts, Inc., 140 F.3d 478,

483 (3d Cir. 1998). “A conplaint should be disnm ssed only if,

after accepting as true all of the facts alleged in the
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conplaint, and drawi ng all reasonable inferences in the
plaintiff’s favor, no relief could be granted under any set of
facts consistent with the allegations of the conplaint.” Id.
Claims may be dism ssed pursuant to a Rule 12(b)(6) notion
only if the plaintiff cannot denonstrate any set of facts that

would entitle himto relief. See Conley v. G bson, 355 U.S.

41, 45-46 (1957). The nmoving party has the burden of

persuasi on. See Kehr Packages, Inc. v. Fidelcor, Inc., 926

F.2d 1406, 1409 (3d Cir. 1991).

| V. DI SCUSSI ON

A.  Exhaustion of Adm nistrative Renedies

Def endants argue that plaintiff did not exhaust his
adm ni strative renmedies prior to filing this action pursuant
to
the Prison Litigation Reform Act (“PLRA"), 42 U S.C. 8§

1997e(a).! Before filing a civil action, a plaintiff-inmte

The PLRA provides, in pertinent part:

No action shall be brought with respect to
prison conditions under section 1983 of
this title, or any other Federal law, by a
prisoner confined in any jail, prison, or
ot her correctional facility until such

adm ni strative remedies as are avail able
are exhaust ed.

42 U.S.C. § 1997e(a).



must exhaust his adm nistrative remedies, even if the ultinate
relief sought is not available through the adm nistrative

process. See Booth v. Churner, 206 F.3d 289, 300 (3d Cir.

2000), cert. granted, 531 U S. 956 (2000), aff’'d, 121 S. Ct.

1819 (2001). See also Ahnmed v. Sronmovski, 103 F. Supp.2d 838,

843 (E.D. Pa. 2000) (quoting Nyhuis v. Reno, 204 F.3d 65, 73

(3d Cir. 2000) (stating that § 1997e(a) “specifically mandates
that inmate-plaintiffs exhaust their available adm nistrative
remedi es”). Prison conditions have been held to include the
“environment in which prisoners live, the physical conditions
of that environment, and the nature of the services provided
therein.” Booth, 206 F.3d at 295.

In the case at bar, although the entire medical grievance
procedure was not conpleted, plaintiff sufficiently pursued
his adm nistrative renmedies by filing a grievance form
Def endants have presented insufficient evidence to show any
response to the grievance form as mandated by the grievance
procedure itself. (D.1. 22 Ex. B at V., § 10) Thus, the
court finds that plaintiff exhausted his adm nistrative

renedi es.

B. Plaintiff’s Ei ghth Amendnent Cl aim
To state a violation of the Eighth Anendnment right to

adequat e nedical care, plaintiff “nmust allege acts or
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omi ssions sufficiently harnful to evidence deliberate

indi fference to serious nedical needs.” Estelle v. Ganbl e,

429 U.S. 97, 106 (1976); accord Wite v. Napoleon, 897 F.2d

103, 109 (3d Cir. 1990). Plaintiff nust denonstrate: (1)
that he had a serious nedical need; and (2) that the defendant
was aware of this need and was deliberately indifferent to it.

See West v. Keve, 571 F.2d 158, 161 (3d Cir. 1978); see also

Boring v. Kozakiew cz, 833 F.2d 468, 473 (3d Cir. 1987).

Ei ther actual intent or recklessness will afford an adequate

basis to show deliberate indifference. See Estelle, 429 U. S

at 105.
The seriousness of a nmedical need may be denonstrated by

showi ng that the need is one that has been di agnosed by a
physician as requiring treatnment or one that is so obvious
that a lay person would easily recogni ze the necessity for a

doctor’s attention.’” Mnnouth County Corr. Inst. Inmtes v.

Lanzaro, 834 F.2d 326, 347 (3d Cir. 1987) (quoting Pace v.
Fauver, 479 F. Supp. 456, 458 (D.N.J. 1979)). Moreover,
“where denial or delay causes an inmate to suffer a life-Iong
handi cap or permanent |oss, the medical need is considered
serious.” 1d.

As to the second requirenent, an official’s denial of an

inmate’ s reasonabl e requests for nedical treatnment constitutes



deli berate indifference if such denial subjects the inmate to
undue suffering or a threat of tangible residual injury. 1d.
at 346. Deliberate indifference may al so be present if
necessary nedical treatnent is delayed for non-nedical
reasons, or if an official bars access to a physician capable
of evaluating a prisoner’s need for nedical treatnent. 1d. at
347. However, an official’s conduct does not constitute

deli berate indifference unless it is acconpanied by the

requi site mental state. Specifically, “the official [rnust]
know . . . of and disregard . . . an excessive risk to
inmate health and safety; the official nust be both aware of
facts fromwhich the inference can be drawn that a substanti al
ri sk of serious harm exists, and he must al so draw the

inference.” Farnmer v. Brennan, 511 U S. 825, 837 (1994).

VWile a plaintiff nmust allege that the official was
subj ectively aware of the requisite risk, he nmay denonstrate
that the official had knowl edge of the risk through
circunstantial evidence and “a fact finder may concl ude t hat
a[n] . . . official knew of a substantial risk fromthe very
fact that the risk was obvious.” 1d. at 842.

The law is clear that mere medical nmal practice is
insufficient to present a constitutional violation. See

Estelle, 429 U.S. at 106; Durnmer v. O Carroll, 991 F.2d 64, 67




(3d Cir. 1993). Prison authorities are given extensive

liberty in the treatnment of prisoners. See |nmates of

Al | egheny County Jail v. Pierce, 612 F.2d 754, 762 (3d Cir.

1979); see also White, 897 F.2d at 110 (“[Clertainly no claim

is stated when a doctor disagrees with the professional

j udgnment of another doctor. There may, for exanple, be
several acceptable ways to treat an illness.”). The proper
forum for a medical malpractice claimis in state court under

the applicable tort |aw See Estelle, 429 U. S. at 107.

Plaintiff admts in his conplaint that he has been given
medi cation for his H1.V. condition, although it may not be
all of the medication that has been prescribed by his famly
doctor. (D.1. 2 at 3) Plaintiff also admts that he has been
given bl ood tests, although they may not have been taken every
t hree nonths and he has not been informed of the results.

(Ld.) The record does not indicate any form of deliberate

i ndi fference on behalf of the defendants and does not rise to
a constitutional violation. “[Clourts will not ‘second-guess
the propriety or adequacy of a particul ar course of treatnent

[ whi ch] renmains a question of sound professional judgnent.’”
Boring, 833 F.2d at 473 (citing Pierce, 612 F.2d at 762). The
plaintiff may di sagree with the medical treatnent which he is

recei ving, however, this does not support a 8§ 1983 claim



“Where the plaintiff has received sone care, inadequacy or
impropriety of the care that was given will not support an

Ei ght h Amendnment claim” Norris v. Frame, 585 F.2d 1183, 1186

(3d Cir. 1978) (citing Roach v. Kligman, 412 F. Supp. 521

(E.D. Pa 1976).

Plaintiff's conplaint is based on a di sagreenent over the
proper neans of treatment and not a deliberate indifference to
a nedi cal need, accordingly, the first prong of the Estelle

test is not satisfied.?2 See Boring, 833 F.2d at 473.

V. CONCLUSI ON
Therefore, at Wl mngton this 5th day of February, 2002;
| T 1S ORDERED t hat defendants’ notions to dismss (DI

21, 23) are granted.

United States District Judge

2Since plaintiff’s conplaint does not rise to a
constitutional violation, there is no need to discuss the
personal involvenent of defendants.
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